Five weeks  after receiving  the  Secretary's  letter,  Mr.   Gilbert
followed   the Commission's  rule  and  the   Secretary's  advice and   filed  his
complaint with  the  Commission  pursuant  to section  105(c)(3)   of  the Mine
Act and Rule 40(b) .     Two months   later,   the  Secretary,  having  finally
made a determination  that  a violation had  occurred,   filed his  section
105(c)(2)   action.     He  then moved   to dismiss  Mr.   Gilbert's  private action,
a motion   in which   the operator  did  not  join and which  the administrative
law judge  denied.     Today  the  Commission has,   at  the  Secretary's urging,
reversed   the judge's decision  and  invalidated  the portion of Rule 40(b)
that permitted a  complainant   to   file his  own action  if  the  Secretary
failed  to  act within ninety days  after  a  complaint was  filed with the
Secretary.

The   Secretary's argument  to  the Commission is  twofold:     Gilbert's
private action was based  on an  "implied"  cause  of action and Rule 40(b)
conflicts with the enforcement  scheme of  section 105(c) .    We  find both
of  these  arguments unpersuasive.     The  action was not based on an implied
cause of   action but  rather on  an action  explicitly authorized  by Rule
40(b).     Further,  we find  no conflict  between Rule 40(b)  and the enforce-
ment scheme  of  section  105(c).     We believe  the  rule  is a reasonable  con-
struction  of  the  Mine Act  and  see no  reason  to  invalidate it.

The majority bases  its decision  to  invalidate Rule 40(b)   on "the
plain statutory  language"  of  section  105(c)   and  states  that "the statute
is clear  and express   ..."    It  should be noted  that the language that is
today characterized as "clear and express" has now been interpreted by
the Commission in  two different manners   (with  its promulgation of Rule
40(b)  in   1979 and  its reaffirmation in  1986,   and  today with Its finding
that the  rule  is without  foundation)   and by the Secretary in at least
three different manners   (that a  claimant has  the right to bring his  own
action because  the Secretary has not made a determination within ninety
days, as   set out  in the  Secretary's  letter to Mr.   Gilbert,  that a private
right of  action authorized by Rule 40(b)   must  give way  to the Secretary,
once he determines that a violation has occurred,  as argued  in the
Secretary's brief  to  the  Commission,   Brief  for  the Secretary of Labor
at  11,  and  that  the  Secretary has exclusive  jurisdiction ad  infinitum
until he  makes a determination,   as asserted by  the Secretary at oral
argument,   Record at  72.     These various  interpretations provide ample
evidence  that  the position enunciated  today is not unambiguously ex-
pressed  in  the statute.

While we are  in agreement with  the majority that section  105(c)   does
not expressly provide for  the  filing of a  private action by a complainant
when the  Secretary fails   to make a determination within ninety days,  we
disagree  that section  105(c)(3)   expressly provides  that private actions
can be maintained  only after  the  Secretary informs  the complainant of his
determination that a violation has not  occurred.     (In fact,   the statutory
language  is  "[i]f  the Secretary   ...";   it  is  not "only if the  Secre-
tary .,.").     We find  the  statute to be  silent as  to  the consequences  of
the Secretary's  failure  to make  a determination within the ninety day
period.     This view Is apparently shared by the  Secretary who,   in support

1341ot significant and substantial and\line said allegation is stricken from the citation.}\par {\pntext\pard \plain \cbpat8\ql\li14\fi698\ri0\sb245\sa0\sl-223\slmult0\tx1246 \b0\i0\cf1\charscalex100\expndtw-42\f1\cchs0\lang1033\fs24  5.\tab}\pard \plain \cbpat8\ql\li14\fi698\ri0\sb245\sa0\sl-223\slmult0\tx1246 \f9\fs20\b{\*\pn\pnlvlbody\pndec\pnstart1\pnindent534\pnf1{\pntxta .}}\b0\i0\cf1\charscalex100\expndtw-42\f1\cchs0\lang1033\fs24 {\b0\i0\cf1\charscalex100\expndtw-7\f1\cchs0\lang1033\fs24 The citation as modified is affirmed and a civil penalty\line \expndtw-11 of $50.00 assessed.}\par \pard \plain \cbpat8\ql\li3996\fi0\ri0\sb216\sa0 \f9\fs20\b{\b0\i0\ul\cf1\charscalex100\expndtw-1\f1\cchs0\lang1033\fs23 ORDER}\par \pard \plain \cbpat8\ql\li0\fi691\ri0\sb223\sa0\sl-230\slmult0 \f9\fs20\b{\b0\i0\cf1\charscalex100\expndtw-6\f1\cchs0\lang1033\fs24 Accordingly, the citation as modified is affirmed and Kaiser\line \expndtw-5 Sand and Gravel Company is ordered to pay within 30 days of the\line \expndtw-6 date of this decision a civil penalty of $50.00.}\par \sect\sectd \sbknone\pgwsxn12240\pghsxn15840\marglsxn4990\margrsxn3665\margtsxn821\margbsxn360\cols1\colsx60 \pard \plain \li0\ri0\sb0\sa0\pvpara\phmrg\posnegx2441\posnegy166\absw0\absh591\dfrmtxtx36\dfrmtxty58 {\pict\wmetafile8\picw1778\pich1041\picwgoal1008\pichgoal590
